I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAMERON D. REED, : ClVIL ACTI ON
: NO. 03-4010
Pl aintiff,
V.

MEDI CAL COLLEGE ( TENET),

Def endant .

MEMORANDUM

EDUARDO C. ROBRENO, J. DECEMBER 10, 2004

Plaintiff, Caneron Reed, brought this action pro se
agai nst Tenet Heal t hsystem MCP, LLC, which does business as the
Medi cal Col |l ege of Pennsylvania Hospital.! Plaintiff is a forner
enpl oyee of Medical College. Plaintiff’s conplaint, construed
liberally, alleges a violation of the Americans with Disabilities
Act of 1990 (ADA), 42 U S.C. 8§ 12101 et seq. Specifically,
plaintiff contends that Medical College wongfully term nated his
enpl oynment because he suffers from depression. Medical College
has filed a nmotion for summary judgnent. Medical Coll ege argues
that plaintiff does not have a “disability” within the nmeaning of
the ADA, and even if he did, he has produced no evidence to show

that he was fired because of his disability. Therefore,

1 The defendant will hereinafter be referred to as “Mdi cal
Col | ege” or “defendant.”



according to defendant, there is no genuine issue of materi al
fact, and based on the uncontested facts, Medical College is
entitled to judgnent as a matter of |law. For the reasons that

follow, the Court wll grant the notion for summary judgnent.

FACTUAL BACKGROUND

Plaintiff was enpl oyed by Medical College for a ten-
year period. He worked as a part-tine cafeteria aide from 1990
to 1999, and for the |ast year of his enploynent, he worked ful
time in the environnmental services departnent. Medical College
termnated plaintiff’s enploynment on May 12, 2000, follow ng an
altercation between plaintiff and a co-worker on that date.

The details of the May 12, 2000 altercation follow
Plaintiff and co-workers Earl Nelson, Carla Johnson, and Marlo
June were carrying on a conversation about the National
Basket bal | Association (NBA) playoffs in Ms. June’s office. At
sone point during the conversation, M. June asked plaintiff to
| eave her office because she was concerned that she m ght be
repri manded for engaging in this conversation for such an
ext ended period of tine.

In response to Ms. June’s request that he | eave,
plaintiff told Ms. June that she was not the boss of himand then
shouted certain profanities at her. While shouting the

profanities, plaintiff also began to approach Ms. June while she



was seated behi nd her desk, but M. Nelson physically intervened.
Ms. June conpl ai ned to managenent about the incident, and
plaintiff’s enploynment was termnated | ater that day.?

On several occasions following plaintiff’s discharge,
plaintiff contacted Cecil Reed, the enpl oyee | abor-relations
manager at Medical College. Plaintiff discussed the incident
with Cecil Reed and asked to be reinstated to his forner
position. Plaintiff admtted to Cecil Reed that he used
profanity toward M. June, but asserted that he was justified in
doi ng so because she swore at himfirst.?3

Plaintiff did not work for two and one-half years
followng his discharge. He is currently working at Deliverance

Church, where he perfornms housekeeping tasks that he states are

2 Following the termnation of plaintiff’s enploynent,
Medi cal Col | ege conducted an investigation to determ ne the
validity of plaintiff’s discharge. The investigation included
interviewing Ms. June, M. Nelson, Ms. Johnson, and plaintiff.
M. Nelson's and Ms. Johnson’s versions of the altercation
mrrored Ms. June’s. Medical College then scheduled a grievance
hearing to permt plaintiff to explain his version of the
altercation. The first grievance hearing had to be reschedul ed,
however, because plaintiff attended the hearing in an intoxicated
state. The record does not reveal if a second hearing occurred.

®1In addition to the May 12, 2000 incident that gave rise to
plaintiff’s discharge, plaintiff had previously engaged in
sim |l ar unprofessional behavior while working at Medical College.
In March 1997, M. Reed verbally abused a fenmal e co-worker by,
anong other things, threatening to have his girlfriend assault
the co-worker if she did not work a particular shift for
plaintiff. Plaintiff was disciplined for this behavior and was
specifically advised that his enploynent would be term nated if
he exhi bited simlar behavior in the future.
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identical to those he perfornmed at Medical Coll ege.

1. PROCEDURAL HI STORY

Plaintiff brought this action pro se on July 10, 2003,
al l eging that Medical College term nated his enpl oynent because
he suffered fromdepression.* Medical College filed a notion to
dism ss for |ack of subject-matter jurisdiction under Federal
Rule of Cvil Procedure 12(b)(1), arguing that plaintiff’s
conplaint stated a cause of action not under federal |aw, but
under the Pennsyl vania comon | aw prohibiting wongful dismssal.

On Novenber 20, 2003, the Court denied the notion,
reasoni ng that under a liberal construction of plaintiff’s
conplaint, plaintiff has stated a clai munder the ADA. The Court
al so ordered Medical College to depose plaintiff and file a
nmotion for summary judgnment by February 19, 2004, and the Court
ordered plaintiff to respond or nmake a request for further
di scovery by March 19, 2004. Because plaintiff was attenpting to
retain counsel, the Court extended the tinme for defendant to
depose plaintiff and file a nmotion for summary judgnent to My
19, 2004, wth plaintiff’s response or request for further
di scovery due by June 21, 2004.

Medi cal Col | ege deposed plaintiff on April 15, 2004,

4 In 1995, plaintiff sought treatnent for depression at
Horsham Clinic. He has been taking prescribed nedication to
treat his depression ever since.



and filed a notion for summary judgnent on May 18, 2004. 1In
response to a letter to the Court from Caneron Reed, the Court
extended the tinme within which plaintiff could respond to the
nmotion for summary judgnent to August 1, 2004.

Plaintiff has failed to respond as of the date of this
Menorandum  \When a party fails to tinely respond to a notion for
summary judgnent, the Court should adjudicate the nerits of the
notion “solely on the basis of the evidence [the noving party]

presented in its nmotion.” Lorenzo v. Giffith, 12 F. 3d 23, 27-28

(3d Cir. 1993); see also Anchorage Assocs. v. V.I. Bd. of Tax

Review, 922 F.2d 168, 174 (3d Cr. 1990). The Court wll
accordingly decide the nerits of this matter based upon the facts

establ i shed by Medical College and the record before the Court.

[11. THE LEGAL STANDARD

A court may grant summary judgment only when “the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw.”
Fed. R Cv. P. 56(c). A fact is “material” only if its

exi stence or non-exi stence would affect the outcone of the suit

under governing |law. Anderson v. Liberty Lobby, Inc., 477 U S

242 (1986). An issue of fact is “genuine” only when there is



sufficient evidence fromwhich a reasonable jury could find in
favor of the non-noving party regarding the exi stence of that
fact. 1d. In determ ning whether there exist genuine issues of
material fact, all inferences nust be drawn, and all doubts nust

be resolved, in favor of the non-noving party. Coregis Ins. Co.

v. Baratta & Fenerty, Ltd., 264 F.3d 302, 305-06 (3d CGr. 2001)

(citing Anderson, 477 U.S. at 248).

Al t hough the noving party bears the burden of
denonstrating the absence of a genuine issue of material fact, in
a case such as this, where the non-noving party is the plaintiff
and, therefore, bears the burden of proof at trial, that party
must present affirmative evidence sufficient to establish the

exi stence of each elenent of his case. 1d. at 306 (citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323, 91 L. Ed. 2d 265, 106 S. O

2548 (1986)). Accordingly, a plaintiff cannot rely on
unsupported assertions, speculation, or conclusory allegations to

avoid the entry of summary judgnent, see Celotex, 477 U S. at

324, but rather, the plaintiff “nust go beyond pl eadi ngs and
provi de sonme evidence that would show that there exists a genuine

issue for trial.” Jones v. United Parcel Serv., 214 F.3d 402,

407 (3d Gir. 2000).

V. ANALYSI S

Plaintiff alleges that Medical College discrimnated



against himby firing himbecause he suffered from depression.
Plaintiff’s cause of action arises under the ADA. Section
12112(a) of the ADA provides that:
No covered entity shall discrimnate against a
qualified individual with a disability because

of the disability of such individual in regard
to job application procedures, the hiring,

advancenent , or discharge of enpl oyees,
enpl oyee conpensation, job training, and ot her
terns, condi ti ons, and privileges of

enpl oynent .
42 U.S.C. 8§ 12112(a). The relevant provision of the ADA defines
a “qualified individual with a disability” as a person “with a
disability who, with or w thout reasonabl e accommodati on, can
performthe essential functions of the enploynent position that
such individual holds or desires.” 1d. 8§ 12111(8).

For plaintiff to establish a prima facie case of
di scrim nation under the ADA, he nmust prove "(1) he is a disabled
person within the neaning of the ADA; (2) he is otherw se
qualified to performthe essential functions of the job, with or
wi t hout reasonabl e accommobdati ons by the enployer; and (3) he has
suffered an ot herw se adverse enpl oynent decision as a result of

discrimnation." WIlians v. Phila. Housing Auth. Police Dep't,

380 F.3d 751, 761 (3d Cir. 2004) (citations omtted).

For plaintiff to prove he has a “disability” within the
meani ng of the Act, he nust prove that he (1) has a physical
i mpai rment that substantially limts one or nore of his major

life activities, (2) has a record of such an inpairnent, or (3)
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is regarded as having such an inmpairnment. 42 U S.C. § 12102(2);

Toyota Mbtor Mg., Kentucky, Inc. v. Wllians, 534 U S. 184, 187

(2002).

A. Actual Disability

Because depression is not a per se disability, see,

e.qg., Albertson’'s Inc. v. Kirkingburg, 527 U S. 555, 566 (1999),

the relevant inquiry is whether plaintiff’s depression
substantially limts himin a major life activity.® The record

is devoid of any evidence that plaintiff’s depression

> A “physical or nmental inpairnent” is “[a]ny physiological
di sorder, or condition, cosnetic disfigurenment, or anatom cal
| oss affecting one or nore of the foll ow ng body systens:
neur ol ogi cal , nuscul oskel etal, special sense organs, respiratory
(i ncludi ng speech organs), cardiovascul ar, reproductive,
di gestive, genito-urinary, hemc and |lynphatic, skin, and
endocrine.” 29 CF.R 8§ 1630.2(h).

The term “substantially limts” neans:

“(i) Unable to performa nmajor life activity that the average
person in the general population can perform or

(i1i) Significantly restricted as to the condition, nmanner or
duration under which an individual can performa particul ar major
life activity as conpared to the condition, manner, or duration
under which the average person in the general population can
performthat same ngjor life activity.” 1d. 8 1630.2(j)(1).

““Major life activities’ nmeans functions such as caring
for one's self, perform ng manual tasks, wal ki ng, seeing,
heari ng, speaking, breathing, |earning, and working.” 1d. 8§
1630.2(h)(2)(1).

A court should consider the following factors in
determ ni ng whether an individual is substantially limted in a
major life activity: “(l1) The nature and severity of the
inmpairment; (ii) The duration or expected duration of the
inpairnment; and (iii) The permanent or long terminpact, or the
expected permanent or long terminpact of or resulting fromthe
inmpairment.” 1d. 8 1630.2(j)(2).

8



substantially limts any specific life activity. Plaintiff
testified in his deposition that he currently works nine hours
per day, seven days per week, at Deliverance Church, where he
perfornms the sanme housekeeping duties he perfornmed at Medi cal
Col |l ege, e.g., cleaning bathroons, buffing floors, and taking out
the trash. (Dep. of PI. at 18.). Plaintiff has also offered no
evi dence to show that his depression substantially [imts a major
life activity outside of work. |Indeed, when referring to his
depression, plaintiff stated, “I can deal with it off the job
because | have no one to answer to, but when | cone to the job it
is a whole different scene.” (Dep. of Pl. at 40). Because
plaintiff has not shown that his depression substantially limts
a mjor life activity, he has no actual disability as a matter of

| aw. ©

B. Regar ded as D sabl ed

The rel evant EEOC regul ations state that “being
regarded as having an inpairnent” neans that the plaintiff:

(A) has a physical or nental inpairnent that

® Simlarly, plaintiff does not have a record of a
disability, as a matter of law. To prove the existence of a
record of a disability, plaintiff nust prove that the inpairnent
of which he has a record constitutes a "disability" within the
meani ng of the ADA. See Tice v. Centre Area Transp. Auth., 247
F.3d 506, 513 (3d Gr. 2001). Even if plaintiff could offer
evi dence to show that he has a record of depression, because his
depression does not substantially limt any of his mgjor life
activities, he cannot prove that he has a record of a disability.
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does not substantially Ilimt wmjor life
activities but that is treated by a recipient
as constituting such a limtation;

(B) has a physical or nental inpairnent that
substantially limts mjor |ife activities
only as a result of the attitudes of others
toward such inpairnment; or

(C© has none of the inpairnments defined in
paragraph (j)(2)(l) of this section but is
treated by a recipient as having such an
i npai rment .

29 CF.R 8 1630.2(1); see also Wllianms v. Phila. Hous. Auth.

Police Dep’'t, 380 F.3d 751, 766 (3d Cir. 2004).

Plaintiff argues that Medical College fired himbecause
he suffered from depression, and Medi cal Coll ege knew about the
depression. Plaintiff offered no evidence in support of his
contention that those who decided to fire himknew about his
depression. Even assum ng, however, that the decisionmkers knew
of his depression, the “nmere fact that an enployer is aware of an
enpl oyee's inpairnment is insufficient to denonstrate either that
t he enpl oyer regarded the enpl oyee as di sabled or that that
per ception caused the adverse enploynent action.” Kelly v.

Drexel Univ., 94 F.3d 102 (3d Cir. 1996). As the Suprene Court

has stated, for a plaintiff to state a clai munder a “regarded

as” theory,
it 1Is necessary that a covered entity
entertain m sperceptions about t he
i ndividual --it nust believe either that one

has a substantially limting inpairnment that
one does not have or that one has a
substantially limting inpairnment when, in
fact, the inpairnment is not solimting. These

10



nm sperceptions of ten "resul [t] from
stereotypic assunptions not truly indicative
of ... individual ability.”

Sutton v. United Air Lines, Inc., 527 U S 471, 489 (1999)

(citations omtted). Plaintiff has offered no evidence to show
t hat Medi cal Col |l ege nmintai ned any such m sperception.
Accordingly, plaintiff is not regarded as disabled, as a matter
of | aw.

Having found that plaintiff is not disabled within the
meani ng of the ADA, plaintiff has failed to establish a prim
facie case. There is, therefore, no need to analyze the second
prong of plaintiff’s prima faci e case--whether he was “otherw se
qualified” to performthe essential functions of the mail carrier
position, and the third prong--whether defendant failed to

provi de plaintiff reasonabl e accommopdati on.

' V.  CONCLUSI ON

For the foregoing reasons, Medical College s notion for
sumary judgnent will be granted. Judgnment will be entered in
favor of Medical College and against plaintiff. An appropriate

order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAMERON REED, ) ClVIL ACTI ON
) NO. 03-4010
Plaintiff,
V.
MEDI CAL COLLEGE ( TENET),
Def endant .
ORDER
AND NOW this 10th day of Decenber, 2004, upon
consi deration of Defendant Medical College’'s Mdtion for Sunmary
Judgnent (doc. no. 16), it is hereby ORDERED that the Motion is
GRANTED.
It is FURTHER ORDERED t hat Judgnent is entered in favor

of Defendant and against Plaintiff.

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENO, J.
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